IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JAM E W LSON : ClVIL ACTI ON
V.
ACME MARKETS, INC. and MR

HUTZ (STORE MANAGER) and :
ALBERTSON' S, | NC. : NO 05- 01586- JF

MVEMORANDUM AND ORDER

Ful lam Sr. J. May 18, 2005

Plaintiff allegedly suffered injuries in a slip-and-
fall accident in a grocery store owed and controlled by the
def endants Acne Markets, Inc. and Al bertson’s, Inc. He brought
suit in the Philadel phia Court of Conmmon Pl eas agai nst those two
entities, and al so naned as a defendant a gentl eman nanmed Hut z,
all eged to be the store manager at the tine.

Plaintiff is a citizen and resident of Pennsylvania, as
is the defendant Hutz. There is sonme confusion as to the actual
citizenship of Acnme Markets, Inc. and Al bertson’s, Inc., although
it appears probable that neither is a citizen of Pennsyl vani a.

The defendants renoved the action to this court. In
the notice of renoval, defendants asserted: (1) The def endant
Al bertson’s, Inc. was incorporated in Delaware and has its
princi pal place of business in Boise, Idaho. (2) Defendant Acne
Markets, Inc. is “Acne,” which is solely a banner or brand nanme

under which Al bertson’s, Inc. operates; “the Court shoul d



disregard Acne.” (3) M. Hutz was fraudulently joined in order
to defeat diversity.

Plaintiff filed a notion to remand to the Court of
Common Pl eas, since both plaintiff and M. Hutz are citizens of
Pennsylvania. Plaintiff also pointed out that, as recently as

Cct ober 2003, in another case (Dressner-Beavers v. Acnme Markets,

et al., June Term Cct. 1, 2003, Slip Op. 1690, CP Pnhil a.
County), Acne Markets, Inc. and Albertson’s, Inc. filed an answer
in which they alleged “Acne Markets, Inc. maintains its principal
busi ness offices at 75 Valley Stream Parkway, Ml vern,
Pennsyl vani a.”

| have concluded that the case should be remanded to
t he Phil adel phia Court of Common Pleas. Plaintiff’s conplaint
undeni ably all eges potentially valid clainms against the
i ndi vi dual defendant Hutz. The defendants have not net their
burden of proving that the allegations against M. Hutz are
totally unfounded, and were included fraudulently, to preclude
renmoval to federal court. On the present record, | amunable to
make a determ nation as to the anmobunt in controversy, but
conclude that remand is necessary because of the absence of
conpl ete diversity.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JAM E W LSON : ClVIL ACTI ON
V.
ACME MARKETS, INC. and MR

HUTZ (STORE MANAGER) and :
ALBERTSON' S, | NC. : NO 05- 01586- JF

ORDER

AND NOW this 18th day of May 2005, upon consideration
of plaintiff’s petition to remand, and defendants’ responses, |IT
| S ORDERED:

That plaintiff’s notion is GRANTED. This action is

REMANDED to the Phil adel phia Court of Common Pl eas.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




